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under the Transmission Provider’s tar-
iff.

§387.3 Definitions.

(a) Transmission Provider means any
public utility that owns, operates, or
controls facilities used for the trans-
mission of electric energy in interstate
commerce.

(b) Transmission Customer means any
eligible customer (or its designated
agent) that can or does execute a
transmission service agreement or can
or does receive transmission service.

(c) Responsible party means the Trans-
mission Provider or an agent to whom
the Transmission Provider has dele-
gated the responsibility of meeting any
of the requirements of this part.

(d) Reseller means any Transmission
Customer who offers to sell trans-
mission capacity it has purchased.

(e) Wholesale merchant function means
the sale for resale of electric energy in
interstate commerce.

(f) Affiliate means:

(1) For any exempt wholesale gener-
ator, as defined under section 32(a) of
the Public Utility Holding Company
Act of 1935, as amended, the same as
provided in section 214 of the Federal
Power Act; and

(2) For any other entity, the term af-
filiate has the same meaning as given in
§161.2(a) of this chapter.

[Order 889, 61 FR 21764, May 10, 1996, as
amended by Order 889-A, 62 FR 12503, Mar. 14,
1997]

§37.4 Standards of conduct.

A Transmission Provider must con-
duct its business to conform with the
following standards:

(a) General rules. (1) Except as pro-
vided in paragraph (a)(2) of this sec-
tion, the employees of the Trans-
mission Provider engaged in trans-
mission system operations must func-
tion independently of its employees, or
the employees of any of its affiliates,
who engage in Wholesale Merchant
Functions.

(2) Notwithstanding any other provi-
sions in this section, in emergency cir-
cumstances affecting system reli-
ability, Transmission Providers may
take whatever steps are necessary to
keep the system in operation. Trans-
mission Providers must report to the
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Commission and on the OASIS each
emergency that resulted in any devi-
ation from the standards of conduct,
within 24 hours of such deviation.

(b) Rules governing employee conduct.
(1) Prohibitions. Any employee of the
Transmission Provider, or any em-
ployee of an affiliate, engaged in
wholesale merchant functions is pro-
hibited from:

(i) Conducting transmission system
operations or reliability functions; and

(ii) Having access to the system con-
trol center or similar facilities used for
transmission operations or reliability
functions that differs in any way from
the access available to other open ac-
cess Transmission Customers.

(2) Transfers. Employees engaged in
either wholesale merchant functions or
transmission system operations or reli-
ability functions are not precluded
from transferring between such func-
tions as long as such transfer is not
used as a means to circumvent the
standards of conduct of this section.
Notices of any employee transfer to or
from transmission system operations
or reliability functions must be posted
on the OASIS as provided in §37.6(g)(3).
The information to be posted must in-
clude: the name of the transferring em-
ployee, the respective titles held while
performing each function (i.e., on be-
half of the Transmission Provider and
wholesale merchant or affiliate), and
the effective date of the transfer. The
information posted under this section
must remain on the OASIS for 90 days.

(3) Information access. Any employee
of the Transmission Provider, or of any
of its affiliates, engaged in wholesale
merchant functions:

(i) Shall have access to only that in-
formation available to the Trans-
mission Provider’s open access trans-
mission customers (i.e., the informa-
tion posted on an OASIS), and must
not have preferential access to any in-
formation about the Transmission Pro-
vider’s transmission system that is not
available to all users of an OASIS; and

(ii) Is prohibited from obtaining in-
formation about the Transmission Pro-
vider’s transmission system (including
information about available trans-
mission capability, price, curtailments,
ancillary services, and the like)
through access to information not
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posted on the OASIS that is not other-
wise also available to the general pub-
lic without restriction, or through in-
formation through the OASIS that is
not also publicly available to all
OASIS users.

(4) Disclosure. A Transmission Pro-
vider is responsible for ensuring com-
pliance with the following provisions:

(i) Any employee of the Transmission
Provider, or any employee of an affil-
iate, engaged in transmission system
operations or reliability functions may
not disclose to employees of the Trans-
mission Provider, or any of its affili-
ates, engaged in wholesale merchant
functions any information concerning
the transmission system of the Trans-
mission Provider or the transmission
system of another (including informa-
tion received from non-affiliates or in-
formation about available trans-
mission capability, price, curtailments,
ancillary services, etc.) through non-
public communications conducted off
the OASIS, through access to informa-
tion not posted on the OASIS that is
not at the same time available to the
general public without restriction, or
through information on the OASIS
that is not at the same time publicly
available to all OASIS users (such as E-
mail).

(ii) If an employee of the Trans-
mission Provider engaged in trans-
mission system operations or reli-
ability functions discloses information
not posted on the OASIS in a manner
contrary to the requirements of the
standards of conduct, the Transmission
Provider must immediately post such
information on the OASIS.

(iii) A Transmission Provider may
not share any market information, ac-
quired from nonaffiliated Transmission
Customers or potential nonaffiliated
Transmission Customers, or developed
in the course of responding to requests
for transmission or ancillary service on
the OASIS, with its own employees (or
those of an affiliate) engaged in mer-
chant functions, except to the limited
extent information is required to be
posted on the OASIS in response to a
request for transmission service or an-
cillary services.

(5) Implementing tariffs. (i) Employees
of the Transmission Provider engaged
in transmission system operations or
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reliability functions must strictly en-
force all tariff provisions relating to
the sale or purchase of open access
transmission service, if these provi-
sions do not provide for the use of dis-
cretion.

(ii) Employees of the Transmission
Provider engaged in transmission sys-
tem operations must apply all tariff
provisions relating to the sale or pur-
chase of open access transmission serv-
ice in a fair and impartial manner that
treats all customers (including the
public utility and any affiliate) in a
non-discriminatory manner, if these
provisions involve discretion.

(iii) The Transmission Provider must
keep a log, available for Commission
audit, detailing the circumstances and
manner in which it exercised its discre-
tion under any terms of the tariff. The
information contained in this log is to
be posted on the OASIS as provided in
§37.6(g)(4).

(iv) The Transmission Provider may
not, through its tariffs or otherwise,
give preference to sales for resale by
the wholesale merchant function or by
any affiliate, over the interests of any
other wholesale customer in matters
relating to the sale or purchase of
transmission service (including issues
of price, curtailments, scheduling, pri-
ority, ancillary services, etc.).

(6) Books and records. A Transmission
Provider must maintain its books of
account and records (as prescribed
under parts 101 and 125 of this chapter)
separately from those of its affiliates
and these must be available for Com-
mission inspection.

(c) Maintenance of written procedures.
The Transmission Provider must main-
tain in a public place, and file with the
Commission, current written proce-
dures implementing the standards of
conduct in such detail as will enable
customers and the Commission to de-
termine that the Transmission Pro-
vider is in compliance with the require-
ments of this section.

[Order 889, 61 FR 21764, May 10, 1996, as

amended by Order 889-A, 62 FR 12503, Mar. 14,
1997]

§37.5 Obligations of Transmission Pro-
viders and Responsible Parties.

(a) Each Transmission Provider is re-
quired to provide for the operation of
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